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REMARKS FROM THE PRESIDENT OF
PRIVATE PRACTITIONER’S CHAPTER
Author: Corrine Hendricken-Eldershaw
Greetings,
As I write this message the sun is shining in downtown
Morell, PEI and I am preparing for our CCPA/ACA
conference in Montreal.
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We have an exciting newsletter for you. This issue is
“Ethics” focused utilizing the articles of Dr. Glenn
Sheppard with additional articles from private practitioners.
Within this issue articles include: Guidelines for dealing
with Subpoenas’ and Court Orders, Dealing with Requests
for Information, The Issue of Confidentiality when a
Patient Dies, PIEDA, Supreme Court Decision re: Medical
Records, Breaches of Privacy, as well as the T.O.N.E.
Project and What is Labour Market Info?
We will continue our annual Newsletter each year. We
invite your article or book review, between 500 and 1200
words in length. The deadline for receipt of your
submission will be December 01 each year (see page 3).
Your submissions can be sent to Catherine (Jill) Noftall at
Jillnoftall@netscape.net
Training opportunities will continue for private
practitioners and CCPA members. Our webinars began in
2012 under the leadership of Lucy MacDonald and have
continued under the leadership of Roberta Neault (see past
and future webinar listings p.28).
Our CCPA Conference will be held in Montreal beginning
March 30, 2016 with an exciting lineup of pre-conference
sessions. This year CCPA joins our American Counseling
Association colleagues. There are workshops, lecturers and
presentations encompassing the full life span.
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I am excited to see a focus on senior and Alzheimer topics. In 2015, we offered our first CCPA
Private Practitioner Award to Michael Hart and this year we will recognize Anne Dobson (see
page 27). Our Annual General Meeting is scheduled for April 1 at Noon at the Intercontinental
Hotel (advance registration mandatory). We are also hosting a hospitality suite at this hotel.
This is an opportunity for our members to network with colleagues and re-connect with old
friends over the years.
Please know that we encourage your applications for the CCPA Legislative Support Fund which
is a grant opportunity to support work towards counsellor regulation and third party billing in
your province. Your CCPA PP Chapter financially supports this fund. Please visit our website to
learn more: http://www.ccpa-accp.ca/en/chapters/details/?ID=11
I would like to close by expressing my appreciation to our CCPA Private Practitioner Team:
Lorne Flavelle, Past President and Treasurer; Jill Noftall, Secretary; Newsletter Team: Wendy
Ryan, Phurn Ball, Jill Noftall, Corrine and Maxine MacMillan; Directors at Large: Janet
Thomson, Amy Godderis, Nicole Richard, Dr. Paul Yeung, Shannon Emery, Maxine MacMillan
and our Board Liaison Tracey Duffy. Thank you for another great year and enjoy your
Newsletter!
Sincerely,
Corrine Hendricken-Eldershaw, M.Ed, CCC
President, CCPA Private Practitioner

E-Newsletter – Articles and Book Reviews Needed
It is that time of year again!
The Private Practitioners Chapter Board of Directors are inviting counsellors,
psychotherapists, and students to send Newsletter items our way! Our next publication is
Spring of 2017.
We are inviting your article or book review, between 500 and 1200 words in length. The
deadline for receipt of your submission is
December 01, 2016.
Please send all submissions to Catherine (Jill) Noftall at
jillnoftall@netscope.net
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Chapter Executives

, Wendy Ryan

Legislative Support Fund
We remain passionate about the importance of Counsellor Regulation and third party
billing. To this end, we encourage your applications for the CCPA Legislative Support
Fund which is a grant opportunity to support work towards counsellor regulation and
third party billing in your province
Please visit our website to learn more:
http://www.ccpa-accp.ca/en/theprofession/legislativesupportfund/
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IMPORTANT NEWS AND EVENTS

T

his year CCPA’s 2016 Annual Conference will be held in
partnership with the American Counseling Association in Montreal, QC
from March 30 – April 3, 2016.
Event Venue:
1001 Place Jean-Paul-Riopelle
Montréal, Canada
H2Z 1H5
For more information regarding the Conference, visit:
http://www.ccpa-accp.ca/continuing-education/annual-conference/
Planning ahead? Mark your calendars!
Our 2017 Annual Conference will take place at the Sheraton Hotel in St.
John’s, NL from May 16 – 19, 2017.
Our 2018 Annual Conference will take place at the Delta Winnipeg in
Winnipeg, MB from May 10 – 13, 2018.
Our 2019 Annual Conference will take place at the Delta Beausejour in
Moncton, NB from May 13 – 16, 2019

Join your CCPA Colleagues on Facebook:
https://www.facebook.com/CCPA.ACCP
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ACA 2016 CONFERENCE GENERAL INFORMATION
The Program Guide is designed to assist you with locating activities more easily. The
Highlights, Pre-conference Learning Institutes, Education Sessions, Roundtables, Meetings,
Social Events, and Exhibits are sectioned off by tabs. The Program
Guide will provide you with important information to make your
experience in Montréal a success.
Download the FREE Conference Mobile App
Go to the App Store on your mobile device and search for ACACCPA. Follow prompts. [Apple App Store | Google Play Store]. For
more information on using the mobile app in Montréal click here.
Conference Programs and Events
Conference activities will be held at the ACA- CCPA headquarter hotels,
the Le Westin Montréal, Hyatt Regency Montréal hotels, and the
Montréal Convention Center.
Convention Center
• Pre-conference Learning Institutes and
• ACA Red Cross Disaster Mental Health
Training
• Keynote Sessions
• Education Sessions
• Exposition and all Expo activities
(Career Center, ACA Bookstore, Graduate Student Center, ACA-CCPA Pavilion, and Membership Booth)
• Full Registration
Westin Montréal Hotel
• ACA Business Meetings and Social Events
• Division Business Meetings and Social Events
• ACA-CCPA National Awards Ceremony
• ACA-CCPA Opening Party
Hyatt Regency Montréal Hotel
• CCPA Indigenous Gathering Space
• CCPA Chapter Meetings
• CCPA Executive and Board Meetings

Message Board
A Message Board will be located in the Registration Area that will have updates/ changes on
conference activities and help locate friends and colleagues.
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Pre-conference Learning Institutes
These intensive workshops start on Wednesday, March 30, and Thursday, March 31.
Education and Poster Sessions
90-minute and 60-minute education sessions begin on Friday, April 1, through Sunday, April 3. The
education sessions also include Roundtable sessions (new this year), poster sessions, featured tracks,
and series.
ACA-CCPA Division, Chapter Meetings and Social Events
Exposition
Expo Hall activities open on the following days/time:
Thursday, March 31, 4:00 pm – 6:00 pm (Welcome Reception)
Friday, April 1, 9:00 am – 4:00 pm
Saturday, April 2, 10:00 am – 4:00 pm
Sunday, April 3, 8:00 am – 11:00 am (Sunday only Bookstore & Membership booths open)
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CONFERENCE AT A GLANCE
Tuesday, March 29
9:00 am - 5:00 pm

Governing Council Meeting

Wednesday, March 30
8:00 am - 6:00 pm
8:00 am - 6:00 pm
9:00 am - 5:00 pm
9:00 am - 8:45 pm

Registration Open
Division Business Meetings
Governing Council
Pre-conference Learning Institutes

Thursday, March 31
8:00 am - 5:00 pm
8:00 am - 5:00 pm
8:00 am - 6:00 pm
8:00 am - 6:00 pm
9:00 am - 1:00 pm
9:00 am - 8:45 pm
11:00 am - 1:00 pm
3:00 pm - 4:30 pm
4:00 pm - 6:00 pm
4:00 pm - 6:00 pm
4:30 pm - 5:30 pm

ACA Business Meetings
Division Business Meetings
Registration Open
ACA Bookstore and Membership Booth Open
ACA/Red Cross Foundations of Disaster Mental Health Training
Pre-conference Learning Institutes
Division Brunch
First Timer’s Orientation
Expo Grand Opening & Welcome Reception
ACA Career Centre Open
ACA Author Book Signing

Friday, April 1
7:00 am - 5:00 pm
7:00 am - 6:00 pm
7:30 am - 5:00 pm
7:30 am - 5:00 pm
9:00 am - 10:30 am
9:00 am - 4:00 pm
9:00 am - 4:00 pm
11:00 am - 1:00 pm
11:00 am - 5:30 pm
11:00 am - 6:30 pm
12:00 pm - 2:00 pm
12:00 pm - 2:00 pm
1:00 pm - 2:00 pm
5:00 pm - 8:00 pm
5:00 pm - 8:00 pm
6:30 pm - 8:00 pm
8:00 pm - 11:00 pm

Registration Open
CCPA Indigenous Meeting Space
ACA Business Meetings
Division Business Meetings
ACA Opening Keynote Session
ACA Bookstore and Membership Booth Open
ACA-CCPA Expo Hall
Division Brunches
Poster Sessions
Education Sessions
Division Luncheons
CCPA Chapter Meetings
ACA Author Book Signing
ACA Social Events
Division Social Events
International Reception
Opening Night Celebration
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Saturday, April 2
7:00 am - 5:00 pm
7:00 am - 6:00 pm
7:30 am - 9:00 am
7:30 am - 5:00 pm
7:30 am - 5:00 pm
9:00 am - 10:00 am
10:00 am - 11:00 am
10:00 am - 4:00 pm
10:00 am - 4:00 pm
10:00 am - 4:00 pm
10:30 am - 6:30 pm
11:00 am - 1:00 pm
11:00 pm - 5:30 pm
12:00 pm - 2:00 pm
1:00 pm - 2:00 pm
5:00 pm - 12:00 am
6:00 pm - 7:30 pm

Registration Open
CCPA Indigenous Meeting Space
Division Breakfasts
ACA Business Meetings
Division Business Meetings
Keynote Session
Keynote Book Signing
Expo Opens
ACA Bookstore and Membership Booth Open
ACA Career Centre Open
Education Sessions
Division Brunches
Poster Sessions
Division Luncheons
CCPA Annual General Meetings
Division Social Events
ACA-CCPA National Awards Ceremony/Cérémonie
des prix nationaux de l’ACA et l’ACCP

Sunday, April 3
7:00 am - 1:00 pm
7:00 am - 3:00 pm
7:30 am - 1:15 pm
8:00 am - 11:00 am
8:00 am - 12:00 pm
8:00 am - 12:00 pm
9:00 am - 12:30 pm
1:00 pm - 3:00 pm

Registration Open
CCPA Indigenous Meeting Space
Education Sessions
ACA Bookstore and Membership Booth Open
ACA Business Meetings
Division Business Meetings
Poster Sessions
ACA General Membership Meeting

Monday, April 4
8:00 am - 5:00 pm

CCPA Board Meeting/Réunion du conseil
d’administration de l’ACCP

Tuesday, April 5
8:00 am - 5:00 pm

CCPA Board Meeting/Réunion du conseil
d’administration de l’ACCP
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Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards in Counselling

UIDELINES FOR DEALING WITH SUBPOENAS AND COURT

ORDERS
In the Ethics Notebook, for October, 1999, I suggested that counsellors should treat requests from
lawyers for client information like any other informal request. Proceed with caution! Such requests
must always meet the conditions for ‘informed consent’. All forms for the release of client
information should be checked carefully and, whenever possible, counsellors should contact the
client directly regarding the request. Should written informal consent be obtained then any
disclosures should be limited to boundaries set within the informed consent process.
Formal requests from a court for information, on the other hand, should be handled differently. Such
requests are either subpoenas or court orders. A subpoena is a legal command to provide information
or to give testimony. Sometimes it can require both testimony and disclosure of specific documents.
This is called subpoenas duos tecum. Since in Canada, unlike the United States, there is no
counsellor-client privilege, there is virtually no information generated within these counselling
relationships which is outside the reach of the courts. However, judges are typically sensitive to the
counsellors’ ethical responsibility to protect their clients’ confidentiality, and do not require us to
breach confidentiality unless there are compelling reasons to do so. Judges often apply the Wigmore
criteria to enable them to adjudicate whether the breaching of confidentiality is warrant in a
particular instance, see Cognica for further details.
The following guidelines, although not legal advice, may prove helpful should you receive a
subpoena or court order,
•

Always make a timely response to such requests. (But don’t panic!) Counsellors are
encouraged to consult with a lawyer before making any release of ‘subpoenaed’ information.
Counsellors are also reminded that a decision to comply with such requests will not leave
them legally vulnerable to a charge of breach of confidentiality. Nevertheless, disclosure
should be restricted to only the information requested and disclosing additional information
may be seen as a confidentiality violation.
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•

Never destroy information in response to a subpoena or to an expectation of receiving one.
Such conduct, if proven, may be judged as obstruction of justice or contempt of court.

•

Counsellors should consult their clients when in receipt of a subpoena or court order. After all
‘confidentiality’ belongs to the client not to the counsellor. Therefore, arguments advanced to
court, on behalf of the client to cancel or further restrict the information requested may receive
a more sympathetic hearing.

•

Sometimes there are requests for informational disclosure which may have significant
negative consequences. For example, court disclosure of test items, psychometric protocol,
and other testing data may seriously affect the validity of a test and its integrity as a
psychometric instrument. This is the type of request to which a counsellor may decide to resist
compliance but, nevertheless, will need to make a formal response indicating the rationale for
any concerns. It would be appropriate to seek legal counsel in advancing any such objections
to the court. There are a number of court decisions in Canada which support the withholding
of such psychometric information. However, lawyers are best equipped to assist in presenting
such legally based arguments. (I will share one such case in a future issue of Cognica).

Sometimes through negotiations with the requestor of the subpoena, a counsellor’s concerns about
the disclosure of certain information will be respected, and more restricted boundaries set for the
request.
There may be compelling reasons for a counsellor, in response to a particular subpoena, to file a
motion to have it cancelled or modified. This will require the assistance of a lawyer. Also, a
counsellor may seek the guidance of the court on a particular subpoena. For example, with respect to
a demand for certain psychometric information a counsellor could argue that a disclosure would
adversely affect third party interests such as those of test publishers and the public who wish to
preserve the validity and integrity of certain psychometric instruments. This, too, could result in a
more restricted disclosure than initially decided. Sometimes subpoenas are very broad to maximize
access to information without much sensitivity to the nature of the information being requested.
In the final analysis, if a subpoena or court order is not withdrawn or modified, then counsellors
must comply with the original request for disclosure with or without their client’s consent.
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HE T.O.N.E. PROJECT - An innovative GROUP THERAPY option for
MEN

T.O.N.E. stands for Therapy Outside Normal Environments, and invites clients (and other therapists)
to expand the possibilities of WHERE and the HOW therapy happens.
In education, teachers learn that students process and remember information differently. There are
visual learners, audio learners, hands-on learners – the list goes on. The same is true for therapy –
one singular approach doesn’t work for everyone. Some people, for example, are resistant to
traditional group or individual counseling. The thought of sitting in a chair or on a couch and talking
about their ‘feelings’ can make a person hesitant to open up. On the other hand, this type of approach
may work very well for another person.
Over 100 years ago, doctors were using nature and its elements as a way of helping patients. This
practice of using the outdoors to improve health was largely influenced by the progressive education
movement and the development of the Outward Bound program in 1941 by Kurt Hahn. Since then,
the concept of adventure therapy has evolved and been found to be effective, not only for
adolescents, but also for veterans and other adults living with mental illness or substance abuse.
What is Adventure Therapy?
Adventure (sometimes also referred to as Wilderness therapy) is, in essence, the use of adventure
experiences to improve mental health and wellness. The practice is flexible in that it can occur
indoors or outdoors and in rural or urban settings. By using experiences that are active and changing,
adventure therapy mirrors real-life instances that occur outside the therapy office.
A client might:
• experience different ways of accessing inner states, often after reflecting on experiential
activities, like trusting a partner or taking a risk while rock climbing;
• learn coping strategies from others while sitting around a campfire for ‘group’;
• be exposed to and experiment with healthy interpersonal skills on a group hiking trip;
…all lessons that they can then apply to their lives outside of treatment.
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The basic premise, according to the Association for Experiential Education, is that a person can learn
more effectively when all senses are engaged in the learning process and when he is directly involved
in the process.
So what is the T.O.N.E. Project?
T.O.N.E. takes men outside of the therapist’s office, engaging in adventure or wilderness-based
techniques, and incorporates art, drama or music, to have similar conversations one would have in the
therapist’s office.
Why T.O.N.E.??
Generally speaking, men also tend to struggle with reaching out for help when they needed, which
leads to poor health outcomes for many men. In fact, the already low mental/physical health
outcomes for men, combined with poor help seeking behavior, has created what the literature dubs,
‘The Double Jeopardy Effect’ – just not the game show kind.
Statistics for men and mental health are alarming:
¬
¬
¬
¬
¬

3 out of 4 deaths by suicide are men.
1 in 10 Canadian men in Canada will experience major depression in the course of their lives.
Every 62 seconds a man dies by suicide globally.
1 in 4 people in Canada do not seek help with mental illness.
Approximately 10% of war zone Vets experience PTSD symptoms
The T.O.N.E. Project takes a diverse set of experiential and expressive
therapies into one group; aligning them with ways that men tend to engage
and interact within themselves and the world.

What does T.O.N.E. look like??
The time commitment for this group is approximately 3 months. This incorporates three weekends on
outings [Friday evening to Sunday afternoon], two evening sessions, and one intake/meet and greet
session with Brian and Nick. The outings will be based at a retreat or camp-type setting, with options
to venture out camping, hiking, skiing, snowshoeing, etc., depending on the skill level and interest
from the group.
The use of adventure and wilderness experiences serves as both the medium where therapy can
happen (imagine a group therapy session by a campfire, for example) and the modality (exploring the
role of trust or communication or risk while falling off a ledge – and being caught by your peers). A
key piece of this work is always about translating the conversations or learnings into ones realities
when back home.
Additionally, by incorporating the use of expressive therapies like art, drama and music, along with a
community service project allows participants to explore other coping strategies, access aspects of
self awareness and expression not typically seen in a traditional therapy environment.
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Drumming circles, mask making and dramatic reenactment, prescriptively structured to help meet
individual and group learning objectives, are equally powerful tools in the T.O.N.E. Project.
With tremendous gratitude to the Movember Canada Foundation, multiple offerings of this group
with be offered through the next 18 months.
For additional information on The T.O.N.E. Project, or how to refer someone, please go to
www.tonehalifax.ca, or call 902-456-3613
Nick Cardone is a Counselling Therapist (Candidate) in Halifax who operates a private practice
called Free Range Therapy.

Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards in Counselling
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EALING WITH REQUESTS FOR INFORMATION

Counsellors are frequently confronted with requests for information about their clients. These requests
may be of an informal nature, expressed by telephone, letter, and sometimes through e-mail. Other
requests can be more formal, such as a legal request for information known as a subpoena. To this
issue of COGNICA I have a few notes on dealing with those informal requests (look for the next issue
for notes on responding to subpoenas)
The following vignettes illustrate a variety of ways by which informal requests can he made and their
potential for inadvertently violating counsellor-client confidentiality.
Vignette l
Barbara is a secretary for a private practice with four full time counsellors, one of whom is clinical
director. She receives the following telephone request.
Caller, "I am Albert Newell and I know that my wife, Shirley is going to your centre for counselling
and would like to speak with whoever she is seeing there".
Barbara, “Mrs. Newell is being seen by Miss Kennedy. Miss Kennedy is not available now but I can
have her call you”.
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Vignette II
A counsellor, working alone in a part-time private practice, has been seeing a 23 year old female
client. On her first visit she was accompanied by her father, although the father did not participate in
the counselling session. The client has attended two sessions and the counsellor subsequently
receives the following telephone call.
Caller, ‘Hello, I am Mark Grossman, Simone Grossman’s father. You might remember that I came
and waited for her on her first visit.’
Counsellor, ‘Hello, Mr. Grossman, yes I do remember your visit was very supportive of Simone.
What can I do for you?’
Caller, ‘Well I would like to come in to speak with you about Simone’ Counsellor, ‘Okay, Mr.
Grossman, would Friday at 2 pm be okay for you’.
Vignette III
An addictions counsellor receives a letter from Ms. Breton, a local lawyer. In the letter, Ms. Breton
identifies Mr. Crane as one of the counsellor’s clients and later in the letter she makes the following
request. “I am presently preparing a legal claim on behalf of Mr. Crane and he has given me
permission to speak to you. We both believe that you may have information which can help with this
claim. Please phone my office so that we can find a mutually satisfactory time to meet”.
The counsellor phones Ms. Breton’s office, and as requested and arranges an appointment.
What do these three vignettes have in common? In my opinion, the secretary and both counsellors
have acted inappropriately. The secretary has made an inappropriate disclosure and each of the
counsellors has acted without the benefit of client informed consent.
In Vignette l Barbara has confirmed that Mrs. Newell is a client at the clinic and has also named her
counsellor. The caller is not entitled to any of this information, even if he is the client’s husband. In
any case, a telephone call cannot reliably confirm the caller’s identity.
An appropriate response by the secretary would be something like, “I am sorry but I am not at liberty
to provide information about any client. In fact, we don’t disclose who our clients are or provide any
information unless we have their permission to do so. You may speak to Ms. Kennedy, our Clinic
Director if you wish”.
An appropriate alternative would be for the secretary to refer all such calls to the Director or another
counsellor who could make a similar response to such requests.
Vignette II In this circumstance, the counsellor will need Simone’s informed consent before agreeing
to meet with her father. So a response something like “I am sorry Mr. Grossman but since Simone is
an adult, I will need her permission to meet with you. Even then, I would prefer to see both of you
together”.
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Let’s suppose that Mr. Grossman responds with “Oh, I understand but I do have her permission to
speak with you”. This would still not fulfill the conditions for informed consent. It would be
appropriate to reply with something like ‘It is not that I don’t believe you Mr. Grossman, but it is my
obligation to get permission directly, so I will need to hear from Simone. Maybe she and I can discuss
your request when she comes for her next visit unless you can come together then”.
Vignette lll Even though this request arrives with more apparent formality, it too, must meet the
conditions of informed consent. There is no completed informed consent form accompanying the letter.
Even if there was such a form with the letter it would not be appropriate to discuss the request with the
client before formulating a reply.
In summary, such requests from lawyers should be treated like any other informal request that may
impact on a client’s confidentiality. Without the client’s consent, it would be inappropriate to confirm to
the lawyer that Mr. Crane is, in fact, your client.
[I welcome critical comment on any of the vignettes or opinions expressed in these notes.]

Author: Paul Yeung, Ph.D, CCC
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HAT IS LABOR MARKET INFORMATION (LMI)?

Regardless of clients' focus, many counsellors find themselves working with clients who are facing
some form of life and career challenges. As many counsellors know, British Columbia has gone
through a significant change with respect to service delivery to clients who are seeking career-related
counselling and services few years ago.
Recently, the Government of BC has presented an updated information about employment trends and
resources. For more information about the changing career landscape in B.C., please visit: https://
www.workbc.ca/WorkBC/media/WorkBC/Documents/Docs/BC-LM-Outlook-2014-2024_C.pdf. This
latest document will be helpful for counsellors, because it includes an updated list of top career
options in B.C that clients can explore. The document has noted that "68 percent of job openings [are]
coming from replacement demand due to retirements and deaths by 2024."
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This document is related to what I have learned the first time about the concept of labour market
information (LMI). I have become curious about this concept because of Gregg Taylor’s workshop,
entitled “Labour Market Information (LMI): Where the Jobs are.” LMI has also been mentioned in
latest textbooks (such as Amundson, Harris-Bowlsbey, and Niles, 2014). For example, counsellors
can help clients develop basic research skills, identify potential LMI sources, and further their LMI
awareness.
Some of the questions that arise in this area, which counsellors may want to consider in order to
effectively align their services with the government’s mandate include:
• What type of help are clients seeking?
• What types of information do clients often ask for?
• What is a realistic expectation of what counsellors can provide to clients?
• What is a realistic expectation of what clients will do or use?
• How can clients use LMI to implement their new career goals or create their own career
possibilities?
The concept of LMI crucial, because clients must be equipped for the changing employment
landscape (i.e., learning how to face economic uncertainty), so that they can be able to capture
existing career opportunities or even create their own possibilities.
Amundson, N.E., Harris-Bowlsbey, J.,& Niles, S.G. (2014). Essential elements of career
counseling: Processes and techniques(3rd ed.). Upper Saddle River, NJ: Pearson Education.
Paul Yeung, Ph.D, CCC, is the President of the BC Chapter Executive. He is also an adjunct
professor teaching counselling courses at the University of British Columbia.
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Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards in Counselling

C

ONFIDENTIALITY AND THE WIGMORE CRITERIA

As counsellors and psychotherapists we are committed to maintaining the confidentiality of our
clients communication with us. We are stewards of their confidentiality and cradlers of their secrets.
It is usual practice to refer to protection of those confidential communications as a well established
ethical concept and to describe privileged communication such as that between a lawyer and a client
receiving legal advice and support with litigation as a legal one. This solicitor-client communication
is called privileged because it is protected from the reach of the courts and therefore inadmissible as
evidence in any court case.
Since every citizen in our Canadian society accused of a crime has the right to make a full answer and
defense as a principle of fundamental justice the categories of privileged communication are very
limited. For example, although English and Canadian courts have rarely compelled members of the
clergy to disclose to the courts confidential religious communication it is not protected as privileged
either in common law or statutory law except in Quebec and Newfoundland where it has statutory
status as privileged. In the United States, all states have similar statutory protection of clergycommunication which is also referred to as priest-penitent privilege. Even without such protection in
Canada, courts one likely to continue the practice of treating it as if it were privileged and to deal
with matters for disclosure on a case by case basis. In the United States by 2011, all but one state had
enacted counsellor-client privilege statutes. Some of these protect privilege to the fullest extent while
others are quite weak with the many exceptions making it not much more secure than counsellorclient confidentiality.
Readers know that our commitment to the maintenance of client confidentiality can not be absolute.
It can be breached when; a child is at risk of harm, a client is at risk of significant self-harm, or when
there is an imminent risk of the client inflicting serious bodily harm or death to a person or group of
persons. Also, since confidentiality always belongs to clients rather than to therapists they can
provide their informed consent to have their confidential communication disclosed to others including
to a court proceeding. Of course, without client consent and through a subpoena or court order we
can be compelled to surrender to a court a counselling record and/or be required to testify.
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Despite these potential exceptions to our maintenance of client confidentiality the courts and
judges are far from reckless in requiring us to breach confidentiality and they typically demand
a compelling reason to require a counsellor or psychotherapist to breach it. Fortunately, they
have available to them a general framework for adjudicating any such consideration. It is
called the Wigmore Criteria. John Henry Wigmore (1863-1943) was an American jurist and
an expert on the law of evidence. He presented the following four requirements for jurists
when determining if a particular communication is confidential and the factors to be considered
when deciding to protect it or compel its disclosure;
1. The communications must originate in a confidence that they will not be disclosed.
2. This element of confidentiality must be essential to the full and satisfactory
maintenance of the relation between the parties.
3. The relationship must be one that, in the opinion of the community, ought to be
sedulously fostered.
4. The injury to the relationship that disclosure of the communications would cause
must be greater than the benefit gained for the correct disposal of the litigation.
(Emphasis in original)
In the case of professional counselling relationships it is usually not difficult to meet the first
two criteria. In fact, none other than the former Supreme Court Justice Claire L’HeureuxDube’ has expressed on behalf of the court, its commitment to the right to privacy and its deep
understanding of the importance of confidentiality within the therapeutic relationship (R.v.
Mills SCC, 1999). She wrote:
That privacy is essential to maintaining relationships of trust was stressed to this court by the
eloquent submissions of many interventions in this case regarding counselling records. The
therapeutic relationship is one that is characterized by trust, an element of which is
confidentiality. Therefore, the protection of the complainant’s reasonable expectation of
privacy in her therapeutic records protects the therapeutic relationship.
Many interveners in this case pointed out that the therapeutic relationship has important
implications for the complainant’s psychological integrity. Counselling helps an individual to
recover from his or her trauma. Even the possibility that this confidentiality may be breached
affects the therapeutic relationship.
Also, in a court decision by the British Columbia Supreme Court (RCL v. SCF 2011) judge
Joyce said:
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I find there is great public interest in encouraging victims of abuse to seek counselling and to be
assured of the confidentiality of that communication. The public interest is served if that
confidentiality is fostered to the greatest possible degree.
Counsellors and psychotherapists and their advocates can also persuasively muster arguments to
fulfill criterion 4. Such as, in order for individuals to disclose private information that maybe
embarrassing, sensitive, and sometimes thoughts that maybe considered irrational or unusual, or a
personal history of abuse or other trauma, they require confidence that such disclosures will not be
revealed without their permission. Under such confidential conditions citizens can obtain the help
they need to live healthier and more productive and satisfying lives. This is, of course, is a
significant benefit to society. So for such significant benefit to accrue this type of confidential
relationship needs and appears to be ”sedulously fostered” by our communities.
If the conditions for criteria 1 to 3 are met it is the remaining criterion 4 that maybe the most
challenging. This is where the court has to decide on what side the greater benefit will accrue when it
is deciding whether or not to require the disclosure of confidential information to the court. If it is
determined that such a disclosure is essential to the courts mission to seek the truth and to fully
administer justice in a particular case then disclosure must be granted in whole or in part. A
judgement in favour of not compelling a disclosure may be more likely to occur in a civil suit then a
criminal one because as Supreme Court Justice Beverly McLaughlin has said “…the defendant in a
civil suit stands to lose money and repute; the accused in a criminal proceeding stands to lose his or
her very liberty.”
The court must always balance the importance of disclosure to the administration of justice against
the public interest in maintaining the confidentiality even when the conditions required in criteria one
to three are met. Here are a number of court cases in which the Wigmore criteria was used to render a
court decision regarding disclosure:
1. In RCL v. SCF (2011) before the Supreme Court of British Columbia, the judge had to decide
whether or not to require the disclosure of the plaintiff’s counselling records from the Elizabeth
Fry Society where he had gone for counselling. He decided that the counselling met the
Wigmore Criteria 1 to 3. With respect to Criterion 4 he denied access to the counselling records
for the following reasons:
“the defendant already knows that the plaintiff was abused as a child; that this
caused him emotional pain; that he attempted suicide; that he sought help from the
Elizabeth Fry Society…” He concluded “I am not satisfied that these records will assist in
proving any material fact.”
2. In R.v. Gruenke (1991, 3 SCR 263) Gruenke and Fosty were convicted of first degree murder.
They were appealing based on an argument that Gruenke’s disclosure of the murder to a church
spiritual counsellor and to the pastor were privileged communications. The court decided that it
was not privileged. Applying the Wigmore criteria, it concluded that there was not an expectation
of confidentiality at the time of the disclosure and there were compelling reasons to allow it as
evidence. The appeal was dismissed.
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3. In the Supreme Court of Canada (SCC) decision in the Globe and Mail v. Canada journalist
Daniel LaBlanc was asking for journalistic–source privilege to protect his sources with respect to
information about what became known as the sponsorship scandal. The court dismissed all
arguments in support of such a privilege. However, it did apply the Wigmore criteria and
concluded that maintaining the confidentiality of the source in this case was in the public interest
but it directed Mr LaBlanc to answer questions about the matter before the court provided it did
not reveal identity of his source.
4. In R. v. M (1992) the New Brunswick provincial court dealt with a matter involving school
counselling records. In this case a voir dire was held to decide whether or not a trial for a young
offender should be heard in an adult court. The court applied the Wigmore criteria in deciding
whether or not to permit disclosure of his school counselling record. It decided that criteria 1 to 3
were met and with respect to criterion 4 it denied access to the record because such information
was not essential to its decision. I am familiar with a very similar matter dealt with by a court in
Newfoundland in which the judge made a similar decision, however, he did require disclosure of
the offender’s student cumulative record. A reminder that such a record should never contain
counselling notes.
5. In the Children’s and Society of Ottawa v. S(N) involving a child protection matter the Ontario
Supreme Court denied the mother access to her child’s school counselling record. It concluded
that the child’s counselling relationship with the guidance counsellor met all the Wigmore
criteria. It concluded that the mother had sufficient information and that it was “in the child’s
best interest” not to permit the mother to question the guidance counsellor about the counselling
notes.
6. On a personal note: Several years ago I was in a provincial court in Newfoundland as a witness
regarding a teenager who was charged with a significant criminal offense. I had visited the
teenager, who was my counselling client, while he was being held at a secure facility prior to his
court appearance. I was asked by the crown attorney about this visit and more particularly about
what my client might have disclosed to me about the alleged offense. I was caught off guard but
recovered and said to the judge something like “You Honor I need some direction from you
before I answer this question because when I spoke with Stephen I am sure that both of us
believed that we were speaking in confidence and I like to keep his hard-won trust.” I was
surprised when he called both lawyers to his bench and after a lengthy and somewhat animated
discussion amongst the three of them he informed me that I did not have to answer the question.
Of course, I do not know whether or not he applied the Wigmore criteria but I am confident the
communication would have met Wigmore criteria 1 to 3. Of course, criterion 4 will always be
the challenge for careful judicial decision making and will no doubt continue to be made on a
case by case basis.
The Wigmore Criteria can be found in the CCPA Standards of Practice on Page 13.
Reference:
Wigmore, J. N. (1961). Guidance in Trials at Common Law (Vol. 8. McNaughten Rev) Boston: Little Brown
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Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards for Counsellors

P

ERSONAL INFORMATION PROTECTION AND ELECTRONICS
DOCUMENTS ACT (PIPEDA)

What is PIPEDA?
Federal legislation entitled, Personal Information Protection and Electronics Documents Act (PIPEDA),
came into full effect on January 1, 2004. It was implemented in two stages. In 2011 it took effect for
federally regulated organizations, but it now applies to all federal government departments and
agencies and to all commercial activity in Canada. This Act is administered by the federal Privacy
Commissioner, who has the authority to make public statements on violations of the Act and/or refer
serious cases to Federal Court. Virtually all provinces in Canada have some type of privacy protection
and right to information legislation. The federal Privacy Commissioner may exempt organizations and
activities in those provinces if their privacy laws are substantially similar to the PIPEDA. So, even if a
province is exempted obligations similar to those outlined here would still apply but under provincial
legislation.
What does PIPEDA Say?
It “sets out the ground rules for the collection, use and disclosure of personal information in the course
of commercial activities...(and) balances an individual’s right to privacy with an organization’s needs
for personal information for legitimate business purposes.”
“Organizations covered by the Act must obtain an individual’s consent when they collect, use or
disclose the individual’s personal information. The individual has a right to access personal information
held by an organization and to challenge its accuracy, if need be. Personal information can only be used
for the purposes for which it was collected. If an organization is going to use it for another purpose,
consent must be obtained again.”
“Individuals should also be assured that their information will be protected by specific safeguards,
including measures such as locked cabinets, computer passwords or encryption.”
The types of personal information covered by the new rules include:
age, name, ID numbers, income, ethnic origin or blood type;
opinions, evaluations, comments, social status or disciplinary actions;
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opinions, evaluations, comments, social status or disciplinary actions;
employee files, credit records, loan records, medical records, existence of a dispute between a
consumer and a merchant, intentions (for example, to acquire goods or services, or to change jobs.)
Source: Privacy Commissioner of Canada, http://www.privcom.gc.ca
How Does PIPEDA Apply to Counsellors?
The legislation applies to all counsellors working in private practice. This is so because it applies to all
commercial activity but not to activities in the public domain. For example, it does not apply to public
educational institutions, hospitals, local governments and so forth.
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Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards for Counsellors and
Psychotherapists

MUCH QUOTED DECISION OF THE SUPREME COURT OF
CANADA REGARDING MEDICAL RECORDS

The 1992 Supreme Court of Canada decision in the case of McInerney versus Macdonald is
frequently referenced by those who wish to find a legal basis for their decisions, advice or insight with
respect to medical records. This is most likely because the case still stands as the most informative and
comprehensive court decision with respect to such critical matters as record ownership and the right of
access. It also speaks eloquently about how a fiduciary duty obligates health professionals to follow
certain practices with respect to record management, and the maintenance of confidentiality.
This court case had its origins in New Brunswick where Dr. Elizabeth McInerney was practicing
medicine as a licensed physician. The respondent was her patient, Mrs. Margaret Macdonald. She had
seen a number of doctors over a period of years prior to becoming Dr. McInerney’s patient. Apparently
some concerns about her health prompted Mrs. Macdonald to visit Dr. McInerney requesting a copy of
her complete medical file. Her doctor accommodated her wish by providing her with copies of all the
material in the file that she had prepared. However, she refused to provide a copy of reports in the file
that she had received from other physicians regarding Mrs. Macdonald. She stated that such material
was the property of those doctors and that she did not have the ethical authority to release them unless
Mrs. Macdonald sought permission from them for such a release.
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Mrs. Macdonald followed up with an application to the Court of Queen’s Bench in New Brunswick
asking that Dr. McInerney be ordered to provide her complete medical record. This application was
successful and a subsequent appeal to the New Brunswick Court of Appeal to have this judgement
overturned was dismissed. Dr. McInerney was then granted leave to appeal the decision to the
Supreme Court of Canada.
The Supreme Court upheld the decision of the courts in New Brunswick. It concluded that there is an
entitlement to a copy of the full medical record, including reports from other professionals, that were
used to inform the treatment decisions of the patient’s physician. However, it also said that the patient
is not entitled to the record itself but rather a copy since the medical records should remain with the
physician. Furthermore, patient right of access to medical records is not absolute. The Justices said that
a physician may deny access if it was felt that a disclosure could endanger the emotional or physical
well-being of the patient. Of course, any such decision could be subject to a court challenge.
Despite the significance of this part of the ruling, it is what the Justices had to say about the nature of
the physician/patient relationship, and their elaboration of the commitments that constitute a fiduciary
duty that might be even more relevant for counsellors and psychotherapists.
Their views are expressed succinctly in the following statements I have selected from their decision.
(Bolds are mine):
• The physician-patient relationship is fiduciary in nature and certain duties arise from that special
relationship of trust and confidence. These include the duties of the doctor to act with utmost good
faith and loyalty, to hold information received from or about a patient in confidence, and to make
proper disclosure of information to the patient. The doctor also has an obligation to grant access to the
information used in administering treatment.
• This fiduciary duty is ultimately grounded in the nature of the patient’s interest in the medical
records. Information about oneself revealed to a doctor acting in a professional capacity remains, in a
fundamental sense, one’s own.
• While the doctor is the owner of the actual record, the information is held in a fashion somewhat akin
to a trust and is to be used by the physician for the benefit of the patient.
• Further, since the doctor has a duty to act with utmost good faith and loyalty, it is also important that
the patient have access to the records to ensure the proper functioning of the doctor-patient relationship
and to protect the well-being of the patient.
• Disclosure serves to reinforce the patient’s faith in her treatment and to enhance the trust inherent in
the doctor-patient relationship. As well, the duty of confidentiality that arises from the doctor-patient
relationship is meant to encourage disclosure of information and communications between doctor and
patient.
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I expect members will find some reassurance from having fiduciary duty and the ethical nature of the
physician-patient relationship expressed as a legal view from our Supreme Court Justices. I have no
doubt that these views regarding medical records, including patient access to them, and the nature of
the physician-patient relationship, apply equally to counselling
records and to our ethical obligations when we enter into counselling relationships. (This decision can
be found at the Supreme Court website at http://www.scc-csc.gc.ca)
A Follow-up Note:
On my last notebook, in Cognica Fall 2014, I reported on a number of breaches of privacy by health
care personnel regarding health records in Newfoundland and Labrador. In a recent court decision a
nurse who had accessed records of 18 patients for whom she did not have treatment responsibilities
was fined $1000.00 and had already lost her license to practice nursing.

Author: Glenn Sheppard, Ed.D, CCC
From: Notebook on Ethics, Legal Issues,
and Standards for Counsellors and
Psychotherapists

S

OME BREACHES OF PRIVACY AND A GROUNDBREAKING
DECISION

The protection of privacy in Canada is regulated, in part, by a number of provincial and federal
regulatory statutes. For example, the federal legislation The Personal Information Protection and
Electronic Documents Act (PIPEDA) entrenches a right to the maintenance of confidentiality of
private personal information as well as a right of individuals to access records of such information.
Also, all provinces have freedom of information and protection of privacy acts and personal health
information legislation. These various statutes are intended to protect individuals against inappropriate
privacy invasions by health care authorities and other public agencies as well as by those who work in
commercial enterprises including in professional private practices. The fiduciary duty of counsellors
and psychotherapists to maintain client confidentiality is also grounded in common law and is clearly
expressed in our professional codes of ethics.
Despite all of these protective provisions and ethical obligations, some breaches of privacy continue to
occur. For example, in Newfoundland and Labrador, the public health authorities during the last
several years have disciplined a number of employees who inappropriately accessed patient health
records.
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In July 2012, five employees were fired for accessing health records they had no right to see – this
included a nurse who saw 122 such records. In September of that year, the authorities publicly
disclosed that patient records were accessed by two hospital clerks – one resigned and the other was
fired. The authorities, once again, publicly announced in May 2014 that an administrative employee
resigned after being accused of unwarranted access to 20 private health records. In all these cases,
patients were informed of these breaches. Similar breaches have occurred in provinces across the
country.
Fortunately, these public agencies were able to act decisively with well established authority.
However, until a recent 2012 groundbreaking decision of the Ontario Court of Appeal there appeared
not to be a provision for an individual to sue another for a privacy violation (Jones v. Tsige, 2012,
ONCA 32). This case involved two employees who worked at different branches of the Bank of
Montreal. Winnie Tsige had a common law relationship with the ex-husband of Sandra Jones. Tsige
and her partner experienced some financial difficulties and she began to access Jones’ bank account.
When Jones discovered that Tsige had invaded her private banking information on 174 occasions over
four years she sought to be awarded damages for a breach of fiduciary duty. Justice Sharpe of CONA
found Tsige liable for a breach of Jones’ privacy and awarded Jones her $10,000.00 in damages. In
doing so, the Justice invoked a legal concept from American tort law called “Intrusion into Seclusion”.
In this decision, the Court stated that its action was based on the following: “One who intentionally
intrudes, physically or otherwise, upon the seclusion of another or his private affairs or concerns, is
subject to liability to the other for invasion of his privacy, if the invasion would be highly offensive to
a reasonable person”.
The Court also outlined the conditions to be met when judging liability for privacy breaches under the
“Intrusion into Seclusion” provision:
1) that the conduct must be intentional, including recklessness,
2) the conduct must be an invasion of a party’s private affairs or concerns without lawful justification;
and
3) the conduct must be reasonably regarded as highly offensive causing distress, humiliation, or
anguish.
This type of privacy violation applies to such matters as: private correspondence, sexual practices and
orientation, private health and financial records, and private employment information.
This court decision and the privacy breaches involving health records does serve as a reminder of our
fiduciary duty to protect the private information entrusted to us by our clients and to allow only
ethically and lawfully permitted access and disclosures. (The Jones v. Tsige court decision can be
examined at www.canlii.org).
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Private Practitioner Award for Excellence
Objectives:
The Private Practitioner Award has been established to meet the following objectives:
1. To promote the vital role played by Private Practitioners in the Canadian
Counselling and psychotherapy field by our Chapter Members.
2. To recognize a Chapter Member counsellor/psychotherapist for demonstrated
commitment to excellence and high professional integrity.
3. To heighten awareness of the Private Practitioner Chapter and its commitment
to heighten awareness of the best practices of its members.
4. To promote and inform the National and local community of this prestigious
award bestowed on a deserving private practitioner of the chapter.
Award Candidate:

Anne Dobson
Anne’s area of private practice encompasses: children, couples and
families. She is presently, the Clinical Director for HomeWood
Health. She has supported clinicians across Atlantic Canada and in
her journey with Acadia University she has assisted grad students in
their practicum placements. Anne is a member of the board of
directors for the NS College of Counselling Therapists
(NSCCT). More importantly, Anne is a single parent of 3 wonderful
sons. She is a woman of wisdom, warmth, and humility. She truly
makes a difference!
This award is presented by the CCPA Private Practitioners Chapter
annually with a commemorative plaque and monetary award of $500.00. Congratulations
Anne!
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CCPA Private Practitioner Chapter Webinars
The following webinars have been completed and are archived. Note: Continuing Education Units
are offered for most webinars.
Archived Webinars for 2015:
1.
2.
3.
4.
5.

Working Anytime, Anywhere: The Joys of Working Virtually
*Scaling Up . . . Scaling Down: “Rightsizing” Your Private Practice
Beyond Counselling: Interesting Work That Counsellors Can Do
Practicum Supervision: Extending Your Private Practice
*Staying “Top of Mind” . . . Marketing Through Conference Presentations, Blogging,
Continuing Education Workshops, and Social Media Contributions

Archived Webinars 2013 and 2014:
1. Living a Sustainable Life: Managing Time, Setting Priorities, and Reducing Stress.
2. Look Before You Leap: Becoming a Successful Self-Employed Consultant.
3. Creating a Strategic Online Presence: Tips for Effective Websites and Social Media
4.
5.
6.
7.
8.
9.

Engagement.
Managing Challenging Clients.
What does it take – is it possible – to build a successful practice?
Regulatory bodies, paths and requirements
Accessing EAPs: You want to work for an EAP company…
Dual Relationships: “If you can’t avoid them!...”
Legal aspects of “Forms”. Do my forms meet the test of ethics, information – I didn’t go to
grad school to become a secretary!”

Pending Webinars
Future webinars 2016/17: The following webinars will be available in 2016/17 and the facilitator is
Dr. Glenn Sheppard.
1. Counsellors/Psychotherapists in Court – What you need to know!
2. High Risk Clients – A Protocol.
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